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P 328
DerantTion oF Wiarers oF THE Urmep States

|, THE AUTHORTTY CITATION FOR PART 328 IS REVISED TO READ AS FOLLOWS:
Autriorey: 33 USC. 125 eT <ea,

2, SecTIoN 3283 1S AMENDED 8 REVISING PARASRAPHS (B) THROUSH (C), REMOVING PARASRAPHS (dl) AND (€), AND REDESTENATING PARASRAPH
) 48 erasrarH (d) To REWD A4S FOLLOWS:

$328 3DeFINTTIONS,

LR R R R

(a) For urrosEs oF THE Cuean WUTER AT, 33 USC. 1251 ET sca. D ITS IMPLEMENTING RESULATIONS, SUBTECT TO THE EXCLUSIONS IN
PaRASRAPH (b) OF THIS SECTION, THE TERM "WATERS oF THE UNITED STATES” MEANS

() ALL WATERS WHICH ARE CURRENTLY USED, WERE USED IN THE PAST, OR MAY 8E SUSCEPTIRE TO USE IN INTERSTATE OR FOREISN. COMWERCE,
INCIUDING ALL WATERS WHICH ARE SUBTECT TO THE E88 AND FLOW OF THE TIDE

(2) AL INTERSTATE WATERS, INCLIDING INTERSTATE WETLANDS,
(3) THE TERRITORIAL SEAS;
(4) ALL TMPOUNDMENTS OF WATERS OTHERWISE IDENTIFIED AS WATERS OF THE UNITED STATES UNDER THIS SECTION

(5) AL TRIBUTARTES, AS DEFINED IN PARASRAPH (CX(3) OF THIS SECTION, OF WATERS IDENTIFIED IN PARASRAPHS (aXI) THROUSH (3) OF THIS
SECTION;

(6) AL WATERS ADTACENT TO A WATER IDENTIFIED IN PARASRAPHS (0X(I) THROUSH (S) OF THIS SECTION, INCLUDING WETLANDS, PONDS, LAKES,
OXBOWS, IMPOUNDMENTS, AND SIMILAR WATERS;

(7) AL WATERS IN pARASRAPHS (OXFX() THROUSH (V) OF THIS SECTION WHERE THEY ARE DETERMINED, ON A CASE-SPECIFIC BASIS, TO HAVE
A STENTFICANT NEXUS TO A WATER TDENTIFIED IN PARASRAPHS (OX(1) THROUSH (3) OF THIS SECTION, THE WATERS IDENTIFIED IN EACH OF
PARASRAPHS (OXPX() THROUSH (V) OF THIS SECTION ARE SIMILARY STTUATED AND SHALL BE COMBINED, FOR PURPOSES OF A SISNIFICANT NEXUS
ANAYSTS, IN THE WATERSHED THAT DRAINS TO THE NEAREST WATER IDENTIFIED IN PARASRAPHS (1) THROUSH (3) OF THIS SECTION, WATERS
TDENTIFIED IN THIS PARASRAPH SHALL NOT BE COMBINED WITH WATERS IDENTIFIED IN PARASRAPH (0X6) OF THIS SECTION WHEN PERFORMINS A
STSNIFICANT NEXUS ANAYSTS, Tr WATERS IDENTIFIED IN THIS PARASRAPH ARE ALSO AN ADSACENT WATER UNDER PARASRAPH (0X(6), THEY ARE AN
ADTACENT WATER AND NO' CASE-SPECTFIC STSNIFICANT NEXUS ANAYSIS IS REGUIRED,

() PRAIRIE POTHOLES, PRATRIE POTHOLES ARE A COMPLEX OF SLACTALY FORMED WETLANDS, USUALLY CCOURRING IN DEPRESSIONS THAT LAK
PERMANENT NATURAL OUTLETS, LOCATED IN THE UPPER MIDWEST,

(it) CaroLINA 8AYS AND DELWAR/A 8AYS, CAROLINA 8AYS AND DELMAR/A BAYS ARE PONDED, DEPRESSTONAL WETLANDS THAT OCOUR ALONS THE ATLANTIC
COASTAL PLAIN,

(i) Pocosins, PocosING ARE EVERSREEN SHRUB AND TREE DOMINATED WETLANDS FOUND PREDOMINANTLY ALONS THE CENTRAL ATLANTIC COASTAL
PLAIN,

(V) WESTERN vERNAL PoOLS, WESTERN VERNAL POOLS ARE SEASONAL WETLANDS LOCATED IN PARTS OF CALTFORNIA AND ASSOCIATED WITH TOPOSRAPHIC
DEPRESSION, SOTLS WITH POOR DRAINASE, MILD, WET WINTERS AND HOT, DRY SUMMERS,

(V) TExas coASTAL PRATRIE. WETLANDS, TEXAS COASTAL PRATRIE WETLANDS ARE FRESHWATER WETLANDS THAT OCOUR AS A MOSATC OF DEPRESSIONS,
RIDSES, INTERMOUND FLATS, AND MIMA MOUND WETLANDS LOCATED ALONG THE Texas Bur CousT,

(8) ALL WATERS LOCATED WITHIN THE [00- YEAR FLOODPLAIN OF A WATER IDENTIFIED IN PARASRAPHS (aX(1) THRousH (3) OF THIS SECTION
AND ALL WATERS LOCATED WITHIN 4,000 FEET OF THE HISH TIDE LINE OR ORDINARY HISH WATER MARK OF A WATER IDENTIFIED IN PARASRAPHS
(X1) THRousH (S) OF THIS SECTION WHERE THEY ARE DETERMINED ON A CASE-SPECIFIC BASIS TO HAVE A SISNIFICANT NEXUS TO A WATER
TDENTIFIED IN PARASRAPHS (0X(I) THROUSH (3) OF THIS SECTION, FOR WATERS DETERMINED TO HAE A SISNIFICANT NEXUS, THE ENTIRE WATER
IS A WATER OF THE UNITED STATES IF A PORTION IS LOCATED WITHIN THE I00YEAR FLOODPLAIN OF A WATER TOENTIFIED IN PARASRAPHS (X(I)
THROUSH (3) OF THIS SECTION OR WITHIN 4,000 FEET OF THE MISH TIDE LINE OR ORDINARY HISH WATER MARK, WATERS TDENTIFIED IN THIS
PARASRAPH. SHALL NOT 85 COMBINED WITH WATERS IDENTIFIED IN PARASRAPH (0X(6) OF THIS SECTION WHEN PERFORMING A SISNIFICANT NEXUS
AAYSTS, Tr WATERS IDENTIFIED IN THIS PARASRAPH ARE ALSD AN ADSACENT WATER UNDER PARASRAPH (OX(6), THEY ARE AN ADSACENT WATER AND
NO' CASE-SPECTFTC STSNIFICANT NEXUS ANAYSIS IS REGUIRED,

) THE FouowINS ARE NOT "WATERS OF THE UINITED STATES” EVEN WHERE THEY OTHERWISE MEET THE TERMS OF PARASRAPHS (0X(4) THROUSH
(8) oF THIS SECTION,

(1) WASTE TREATMENT SYSTEMS, INCLUDING TREATMENT PONDS OR LASOONS DESISNED TO MEET THE REGUIREMENTS OF THE CLEav WATER AcT,

(2) Praor coWERTED cROPLAND, NOTWITHSTANDING THE DETERMINATION OF AN AREAS STATUS AS PRIOR COMVERTED CROPLAND 8¢ ANY OTHER
FEDERAL ABENCY, FOR THE PURPOSES OF THE CLiav WUTER ACT, THE FINAL AUTHORITY RESARDING CLEAN WUTER ACT JURTSDICTION REMAINS
wrTH EPA,

(3) ThE FoLLOWING DITOHES:
(1) DITOHES WITH EPHEMERAL FLOW THAT ARE NOT A RELOCATED TRIBUTARY OR EXCAVATED IN A TRIBUTARY,
() DITOHES WITH INTERMITTENT FLOW THAT ARE NOT A RELOCATED TRIBUTARY, EXCAATED IN A TRIBUTARY, OR DRAIN WETLANDS,
(i) DITCHES THAT DO NOT FLOW, EITHER DIRECTLY OR THROUSH ANOTHER WATER, INTO A WATER IDENTIFIED IN PARASRAPHS (aX(1)
THROUSH (3) OF THIS SECTION,

(4) THE FOLOWING FEATURES:
() ARTIFICIALY IRRISATED AREAS THAT WOULD REVERT TO DRY LAND SHOULD APPLICATION OF WATER TO THAT AREA CEASE,
(i) ARTIFICIAL, CONSTRUCTED LAKES AND PONDS CREATED IN DRY LAND SUCH AS FARM AND STOCK WATERING PONDS, IRRISATION PONDS,
SETTLING BASINS, FIELDS FLOODED FOR RICE 6ROWING, LO6 CLEANING PONDS, OR COOLING PONDS)
(i) ARTIFICIAL REFLECTING POOLS OR SWIMMING POOLS CREATED IN DRY LAND,
(V) SMALL ORNAMENTAL WATERS CREATED IN ORY LAND;
(V) WUTER-FILLED DEPRESSIONS CREATED IN DRY LAND INCIDENTAL TO MININS OR CONSTRUCTION ACTIVITY, INCLUDING PITS EXCAVATED
FOR CBTAINING FILL, SAND, OR GRAVEL THAT FILL WITH WATER;
(Vi) EROSTONAL FEATURES, INCLUDING SULLTES, RTLLS, AND OTHER EPHEMERAL FEATURES THAT 0O NOT MEET THE DEFINITION OF
TRIBUTARY, NON-WETLAND SWALES, AND LAWFULLY CONSTRUCTED GRASSED WATERWAYS; AND
(i) Puppies,

(5) BROUNDWATER, INCLIDING SROUNDWATER DRAINED THROUSH SUBSURFACE DRAINASE SYSTEMS,
(6) STORMWATER CONTROL FEATURES CONSTRUCTED TO CONVEY, TREAT, OR STORE STORMWATER THAT ARE CREATED IN DRY LAND.

(7) WUSTEWATER RECYCLING STRUCTURES CONSTRUCTED IN DRY LAND, DETENTION AND RETENTION @ASINS BUILT FOR WASTEWATER RECYCLING;
SROUNDWATER RECHARSE BASINS; PERCOLATION. PONDS BUTLT FOR WASTEWATER RECYCLINS; AND WATER DISTRIBUTARY STRUCTURES UILT FOR
WASTEWATER RECYCLING.

(¢) DeranrTIons, IN THIS SECTION, THE FOLLOWING DEFINITIONS APPLY:

() ApsacenT, THE TERM ADTACENT MEANS BORDERING, CONTISUOUS, OR NEISHBORING A WATER IDENTIFIED IN PARASRAPHS (1) THRousH (S)
OF THIS SECTION, INCUIDING WATERS SEPARATED B¢ CONSTRUCTED DIKES OR BARRTERS, NATURAL RIVER BERMS, BEACH DUNES, AND THE LIKE, FOR
PURPOSES OF ADJACENCY, AN OPEN WATER SUCH AS A POND OR LAKE INCUADES ANY WETLANDS WITHIN OR ABUTTING ITS ORDINARY HIGH WATER
MARK, ADTACENCY TS NOT LIMITED TO WATERS LOCATED LATERALY TO A WATER IDENTIFIED IN PARASRAPHS (0X) THRousH () OF THIS SECTION,
ADTACENT WATERS ALSO INCUUDE ALL WATERS THAT CONNECT SESMENTS OF A WATER IDENTIFIED IN PARASRAPHS (0X(I) THROUSH (5) OR ARE
LOCATED AT THE HEAD OF A WATER IDENTIFIED IN PARASRAPHS (aX(1) THROUSH (S) OF THIS SECTION AND ARE BORDERING, CONTISUOUS, OR
NETSHBORING SUCH WATER, WUTERS BEINS USED FOR ESTABLISHED NORMAL FARMING, RANCHING, AND STWICUTURE ACTIVITIES (33 USC, [344(F)
ARE NOT  ADIACENT,

(2) NezsHeorane, THE TERM NETSHEORING MEANS:
() AL WATERS LOCATED WITHIN 100 FEET OF THE ORDINARY HISH WATER MARK OF A WATER IDENTIFIED IN PARASRAPHS (1)
THROUSH (5) OF THIS SECTION, THE ENTIRE WATER IS NEISHBORING IF A PORTION IS LOCATED WITHIN 100 FEET OF THE ORDINARY
HISH WATER MARK;
(i) ALL WATERS LOCATED WITHIN THE 100 YEAR FLOODPLAIN OF A WATER IDENTIFIED IN PARASRAPHS (0X(1) THROUSH (S) OF THIS
SECTION AND NOT MORE THAN [,S00 FEET FROM THE ORDINARY HISH WATER MARK OF SUCH WATER, THE ENTIRE WATER
IS NEISHBORING IF A PORTION IS LOCATED WITHIN 1,500 FEET OF THE ORDINARY HISH WATER MARK AND WITHIN THE
100~vEaR FLOODPLATN,
(i) ALL WATERS LOCATED WITHIN 1,500 FEET OF THE HISH TIDE LINE OF A WATER IDENTIFIED IN PARASRAPHS (X(1) or (0)
(3) OF THIS SECTION, AND AL WATERS WITHIN |,S00 FEET OF THE ORDINARY HISH WATER MARK OF THE GREAT LAKES. THE ENTIRE
WATER TS NEISHBORING TF A PORTION IS LOCATED WITHIN ,S00 FEET OF THE HISH TIDE LINE OR WITHIN
1,500 FEET OF THE ORDINARY HISH WATER MARK OF THE GREAT LAKES,

(3) TRIBUTARY AND TRIBUTARIES, THE TERMS TRIBUTARY AND TRIBUTARIES EACH MEAN A WATER THAT CONTRIBUTES FLOW, EITHER DIRECTLY

OR THROUSH ANOTHER WATER (INCLUDING AN IMPOUNDMENT IDENTIFIED IN PARASRAPH (0X(4) OF THIS SECTION), TO A WATER IDENTIFIED IN
PARASRAPHS (0X(1) THROUSH (3) OF THIS SECTION THAT IS CHARACTERTZED 8¢ THE PRESENCE OF THE PHYSICAL INDICATORS OF A BED AND BANKS
AND AN ORDINARY HISH WATER WMURK. THESE PHYSTCAL INDICATORS DEMONSTRATE THERE IS VOLUME, FREGUENCY, AND DURATION OF FLOW SUFFICTENT
TO CREATE A BED AND BANKS AND AN ORDINARY HISH WATER MARK, AND THUS TO GUALTFY AS A TRIBUTARY, A TRIBUTARY CAN BE A NATURAL,
MAN-ALTERED, OR MAN-MADE WATER AND INCLUDES WATERS SUCH AS RIVERS, STREAMS, CANALS, AND DITCHES NOT EXCLUDED UNDER PARASRAPH (b)
OF THIS SECTION, A WATER THAT OTHERWISE GUALTFIES AS A TRIBUTARY UNDER THIS DEFINITION DOES NOT LOSE ITS STATUS AS A TRIBUTARY
I, FOR AW LENGTH, THERE ARE ONE OR MORE CONSTRUCTED BREAKS (SUCH AS BRIDSES, CUVERTS, PIPES, OR DAMS), OR ONE OR MORE NATURAL
BREAKS (SUCH AS WETLANDS ALONG THE RUN OF A STREAM, DEGRTS PILES, BOULDER FIELDS, OR A STREAM THAT FLOWS UNDERSROUND) SO LONG
AS A BED AND BANKS AND AN ORDINARY HISH WATER MARK CAN BE TDENTIFIED UPSTREAM OF THE BREAK. A WATER THAT OTHERWISE GUALTFTES
AS A TRIBUTARY UNDER THIS DEFINITION DOES NOT LOSE ITS STATUS AS A TRIBUTARY IF IT CONTRIBUTES FLOW THROUSH A WATER OF THE
UNITED STATES THAT DOES NOT MEET THE DEFINITION OF TRIBUTARY OR THROUSH A NON- JURISDICTIONAL WATER TO A WATER IDENTIFIED IN
PaRASRAPHS (0X(1) THROUSH (3) OF THIS SECTION,

(@) Weraps, THE TERM WETLANDS MEANS THOSE AREAS THAT ARE INUNDATED OR SATURATED @ SURFACE OR 6ROUNDWATER AT A FREGUENCY AND
DURATION SUFFICIENT TO SUPPORT, AND THAT UNDER NORMAL CIRCUMSTANCES DO SUPPORT, A PREVALENCE OF VEBETATION TYPICALLY ADAPTED FOR
LIFE IN SATURATED SOTL CONDITIONS, WETLANDS GENERALY INCIUDE SWAMPS, MARSHES, BOSS, AND STMILAR AREAS,

(5) Smnzezcant Nexus, THE TERM STSNIFICANT NEXUS MEANS THAT A WATER, INCUUDING WETLANDS, EITHER ALONE OR IN COMBINATION WITH
OTHER SIMILARLY SITUATED WATERS IN THE RESION, SISNIFICANTLY AFFECTS THE CHEMICAL, PHYSICAL, OR BIOLOSICAL INTESRITY OF A WATER
TDENTIFIED IN PARASRAPHS (OX(1) THROUSH (3) OF THIS SECTION, THE TERM "IN THE RESION" MEANS THE WATERSHED THAT DRAINS TO THE
NEAREST WATER IDENTIFIED IN PARASRAPHS (OX(I) THRousH (3) OF THIS SECTION, FOR AN EFFECT TO 85 STSNIFICANT, IT MUST BE MORE
THAN SPECULATIVE OR INSUBSTANTIAL WATERS ARE SIMILARY SITUATED WHEN THEY FUNCTION AIKE AND ARE SUFFICIENTLY CLOSE TO FUNCTION
TOSETHER IN AFFECTING DOWNSTREAM WATERS, FOR PURPOSES OF DETERMINING WHETHER OR NOT A WATER HAS A STSNIFICANT NEXUS, THE WATER'S
EFFECT ON DOWNSTREAM PARASRAPH (OX(1) THROUSH (3) WATERS SHALL BE ASSESSED 8¢ EVAWATING THE AGUATIC PUNCTIONS IDENTIFIED IN
PARASRAPHS (EX(SX0) THROUSH (iX) OF THIS SECTION, A WATER HAS A STSNIFICANT NEXUS WHEN ANY SINGLE FUNCTION CR COMBINATION OF
PUNCTIONS PERFORMED 8¢ THE WATER, ALONE OR TOSETHER WITH SIMILARY SITUATED WATERS IN THE RESION, CONTRIBUTES SISNIFICANTY TO
THE CHEMICAL, PHYSTCAL, OR BIOLOSICAL INTESRITY OF THE NEAREST WATER IDENTIFIED IN PARASRAPHS (0X(I) THROUGH (3) OF THIS SECTION,
FUNCTIONS RELEVANT TO THE STSNIFICANT NEXUS EVALUTION ARE THE FOLLOWING:

() Seovent TRAPPING,

() NUTRIENT RECYCLING,

(i) PoLLUTANT TRAPPINS, TRANSFORMATION, FILTERING, AND TRANSPORT,

(V) RETENTION AND ATTENUATION OF FLOOD WATERS,

(v) Runorr STorasz, (Vi) CONTRIBUTTION OF AW,

(Vi) ExPoRT OF ORSANTC MATTER,

(Viii) ExrorT oF FOOD RESOURCES, AND

(%) PROVISION OF LIFE CYCLE DEPENDENT AGUATIC HABTTAT (SUCH AS FORASINS, FEEDING, NESTING, BREEDINS, SPAWNING, OR USE AS A

NURSERY AREA) FOR SPECIES LOCATED IN A WATER IDENTIFIED IN PARASRAPHS (0XI) THROUSH (3) OF THIS SECTION,

(6) ORoTnaRYy HISH WATER MARK, THE TERM ORDINARY HISH WATER MARK MEANS THAT LINE ON THE SHORE ESTABLISHED 8Y THE FLLICTUATIONS
OF WATER AND INDICATED 8Y PHYSICAL CHARACTERISTICS SUCH AS A CLEAR, NATURAL LINE TMPRESSED ON THE BANK, SHELYING, CHANSES IN THE
CHARACTER OF SOT1, DESTRUCTION OF TERRESTRIAL VESETATION, THE PRESENCE OF LITTER AND DEBRIS, OR OTHER APPROPRIATE MEANS THAT
CONSIDER THE CHARACTERISTICS OF THE SURROUNDING AREAS.

(7) Hrsr Tooe Lne, THE TERM HISH TIDE LINE MEAVS THE LINE OF INTERSECTION OF THE LAND WITH THE WATERS SURFACE AT THE
MAXIMUA HETSHT REACHED 8¢ A RISING TIOE, THE HISH TIDE LINE MAY 6E DETERMINED, IN THE ABSENCE OF ACTUAL DATA, 8Y A LINE OF OTL
OR SCUM ALON6 SHORE OBJECTS, A MORE OR LESS CONTINUOUS DEPOSIT OF FINE SHELL OR DEBRIS ON THE FORESHORE OR BERM, OTHER PHYSICAL
MARKINGS OR CHARACTERISTICS, VESETATION LINES, TIDAL GASES, OR OTHER SUTTBLE MEANS THAT DELINEATE THE GENERAL HEISHT REACHED @Y A
RISING TIDE, THE LINE ENCOMPASSES SPRINS HISH TIDES AD OTHER HISH TIDES THAT CCOUR WITH PERIODIC FREGUENCY BUT DOES NOT INCLUDE
STORM SURSES IN WHICH THERE IS A DEPARTURE FROM THE NORMAL OR PREDICTED REACH OF THE TIDE DUE TO THE PILING UP OF WATER
AGAINST A COAST 8¢ STRONS WINDS SUCH AS THOSE ACCOMPANYINS A HURRICANE OR CTHER INTENSE STORM,
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